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DETAILED ACTION 

1. The following is a non-final, first action on the merits in 
response to application filed on 10/01/2003. Claims 1-48 are 
pending . 

Election/Restrictions 

2. Applicant's election without traverse of Group II 
corresponding to claims 9-24 and 33-48 in the reply filed on 
04/23/08 is acknowledged. 



Information Disclosure Statement 

3. The information disclosure statements (IDS) submitted on 
05/15/2006, 06/07/2006 and 05/10/2007 were filed. The 
submissions are in compliance with the provisions of 37 
CFR 1.97. Accordingly, the information disclosure statements 
are being considered by the examiner. 



Specification 

4. The abstract of the disclosure is objected to because it is 
longer than the formalities allow. Correction is required. 
See MPEP § 608 . 01 (b) . 
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Claim Objections 

5. Claim 13 is objected to under 37 CFR 1.75(c), as being of 
improper dependent form for failing to further limit the 
subject matter of a previous claim. Applicant is required to 
cancel the claim (s), or amend the claim(s) to place the 
claim (s) in proper dependent form, or rewrite the claim (s) in 
independent form. 

Claim 13 references dependency from claim 5. However, claim 
13 simply recites the identical language as in claim 5 and 
thus fails to further limit the previous claim. For the 
purposes of examination, the Examiner is interpreting the 
dependency from claim 9 instead of claim 5. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 
U.S.C. 112: 

The specification shall conclude with one or more claims particularly 
pointing out and distinctly claiming the subject matter which the applicant 
regards as his invention. 

6. Claims 11-12, 15-16, 19-20, 23-24, 35-36, 39-40, 43-44 and 
47-48 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and 
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distinctly claim the subject matter which applicant regards as 
the invention. 

a. Claims 11 and 12 recite "determining a score", but 
claim 9 recites "determining the score". It is unclear 
to the Examiner whether this is the same score or a 
different score. For the purposes of examination, the 
Examiner is interpreting "a score" to be " the score". 

b. Claims 15 and 16 reference dependency from claim 13 
and recite "the act of determining a score". However, 
this claim language lacks antecedent basis and is 
therefore rejected under 35 U.S.C. 112, second 
paragraph as per MPEP 2173.05(e). For the purposes of 
examination, the Examiner is interpreting claims 15 
and 16 to be dependent from claim 9 instead of claim 
13. 

Using that interpretation, claims 15 and 16 recite 
"determining a score", but claim 9 recites 
"determining the score". It is unclear to the Examiner 
whether this is the same score or a different score. 
For the purposes of examination, the Examiner is 
interpreting "a score" to be " the score". 
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c. Claims 19 and 20 recite "determining a score", but 
claim 17 recites "determining the score". It is 
unclear to the Examiner whether this is the same score 
or a different score. For the purposes of examination, 
the Examiner is interpreting "a score" to be " the 
score" . 

d. Claims 23 and 24 reference dependency from claim 21 
and recite "the act of determining a score". However, 
this claim language lacks antecedent basis and is 
therefore rejected under 35 U.S.C. 112, second 
paragraph as per MPEP 2173.05(e). For the purposes of 
examination, the Examiner is interpreting claims 23 
and 24 to be dependent from claim 17 instead of claim 
21. 

Using that interpretation, claims 23 and 24 recite 
"determining a score", but claim 17 recites 
"determining the score". It is unclear to the Examiner 
whether this is the same score or a different score. 
For the purposes of examination, the Examiner is 
interpreting "a score" to be " the score". 
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e. Claims 35 and 36 recite "means for determining a 
score", but claim 33 recites "means for determining 
the score". It is unclear to the Examiner whether this 
is the same score or a different score. For the 
purposes of examination, the Examiner is interpreting 
"a score" to be " the score". 

f . Claims 39 and 40 reference dependency from claim 37 
and recite "means for determining a score". However, 
this claim language lacks antecedent basis and is 
therefore rejected under 35 U.S.C. 112, second 
paragraph as per MPEP 2173.05(e). For the purposes of 
examination, the Examiner is interpreting claims 39 
and 40 to be dependent from claim 33 instead of claim 
37. 

Using that interpretation, claims 39 and 40 recite 
"means for determining a score", but claim 33 recites 
"means for determining the score". It is unclear to 
the Examiner whether this is the same score or a 
different score. For the purposes of examination, the 
Examiner is interpreting "a score" to be " the score". 
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g. Claims 43 and 44 recite "means for determining a 
score", but claim 41 recites "means for determining 
the score". It is unclear to the Examiner whether this 
is the same score or a different score. For the 
purposes of examination, the Examiner is interpreting 
"a score" to be " the score". 

h. Claims 47 and 48 reference dependency from claim 45 
and recite "means for determining a score". However, 
this claim language lacks antecedent basis and is 
therefore rejected under 35 U.S.C. 112, second 
paragraph as per MPEP 2173.05(e). For the purposes of 
examination, the Examiner is interpreting claims 47 
and 48 to be dependent from claim 41 instead of claim 
45. 

Using that interpretation, claims 47 and 48 recite 
"means for determining a score", but claim 41 recites 
"means for determining the score". It is unclear to 
the Examiner whether this is the same score or a 
different score. For the purposes of examination, the 
Examiner is interpreting "a score" to be " the score". 
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Claim Rejections - 35 USC §101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, 
manufacture, or composition of matter, or any new and useful improvement 
thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

7. Claims 9-24 are rejected under 35 U.S.C. 101 because the 
claimed invention is directed to non-statutory subject matter. 

Regarding claims 9 and 17, the language in the body of the 
claims recites a method, however the claimed method steps are 
not tied to another statutory category and are thus rejected 
under 35 U.S.C. 101. 

As the PTO notes, "[t]he Supreme Court has recognized only 
two instances in which such a method may qualify as a section 
101 process: when the process 'either [1] was tied to a 
particular apparatus or [2] operated to change materials to a 
'different state or thing.''" See PTO Supp. Br. 4 (quoting 
Flook, 437 U.S. at 588 n.9). In Diehr, the Supreme Court 
confirmed that a process claim reciting an algorithm could 
state statutory subject matter if it: (1) is tied to a machine 
or (2) creates or involves a composition of matter or 
manufacture. — 450 U.S. at 184. 

Claims 10-16 and 18-24 are dependent from claims 9 and 17, 
respectively, and do not resolve the deficiencies set forth 
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above. Therefore, claims 10-16 and 18-24 are also rejected for 
being directed to non-statutory subject matter. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

8. Claims 9-16, 19-20, 23-24, 33-40, 43-44 and 47-48 are 
rejected under 35 U.S.C. 103(a) as being unpatentable over 
Blaser et al. (US 6,757,661 Bl) (hereinafter Blaser) . 

9. As per claim 9, Blaser discloses a method for determining a 
score of an ad, the method comprising: 

a) accepting local time of interest information associated 
with a request (column 3, lines 39-47, ad server receives 
information about user, see also column 6, lines 29-62, 
information from client received and data sent according to 
scheduling requirements) . 
Blaser does not explicitly disclose 
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b) determining whether the ad has local time of interest price 
information corresponding to the local time of interest 
information accepted; and 

c) if it is determined that the ad has local time of 
interest price information corresponding to the local time of 
interest information accepted, then determining the score 
using at least the local time of interest price information. 

However, Blaser teaches examining ad performance in similar 
demographics (column 14, lines 15-20) and comparing 
performance records with ad targeting criterion (column 13, 
lines 9-16) . In addition, Blaser teaches a direct correlation 
between ad performance and advertiser pricing criterion 
(column 3, lines 14-30). 

It would have been obvious to one of ordinary skill in the art 
at the time of the invention to modify Blaser to include price 
information in addition to the performance information already 
disclosed. As per the teachings of Blaser, there is a direct 
correlation between ad performance and advertiser pricing 
criterion and it is well-known in the art that advertisers 
determine pricing criterion and bidding schemes based on 
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performance of the ads. This would allow the advertiser to 
ensure they are getting the best Return on Investment (ROI) . 

10. As per claim 10, Blaser discloses the method of claim 9 
wherein 

the local time of interest information includes at least 
one of (a) at least one local time-of-day (column 6, lines 56- 
62, time of day to send), (b) at least one local time-of-day 
range, (c) at least one local date, (d) at least one local 
day-of-week, (e) at least one local date range (column 6, 
lines 56-62, first and last days to send), (f) at least one 
local day-of-week range, and (g) at least one local season. 

11. As per claim 11, Blaser discloses the method of claim 9 
wherein 

the act of determining a score further uses at least ad 
performance information (column 13, lines 9-16, OSP compares 
performance records with target criteria in Ad Performance 
table) . 



12. As per claim 12, Blaser discloses the method of claim 9 
wherein 
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the act of determining a score further uses at least local 
time of interest ad performance information (column 10, lines 
12-31, Advertisement table includes preferred times of day to 
display advertisement) . 

13. As per claim 13, Blaser discloses the method of claim 5 
wherein 

the local time of interest information is end user local 
time information (column 3, lines 39-47, ad server receives 
information about user, see also column 6, lines 29-62, 
information from client received and data sent according to 
scheduling requirements. 

14. As per claim 14, Blaser discloses the method of claim 13 
wherein 

the end user local time information includes at least one 
of (a) at least one local time-of-day (column 6, lines 56-62, 
time of day to send) , (b) at least one local time-of-day 
range, (c) at least one local date, (d) at least one local 
day-of-week, (e) at least one local date range (column 6, 
lines 56-62, first and last days to send), (f) at least one 
local day-of-week range, and (g) at least one local season. 
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15. As per claim 15, Blaser discloses the method of claim 13 
wherein 

the act of determining a score further uses at least ad 
performance information (column 13, lines 9-16, OSP compares 
performance records with target criteria in Ad Performance 
table) . 

16. As per claim 16, Blaser discloses the method of claim 13 
wherein 

the act of determining a score further uses at least end 
user local time ad performance information (column 10, lines 
12-31, Advertisement table includes preferred times of day to 
display advertisement) . 

17. As per claim 19, Blaser discloses the method of claim 17. 

Blaser does not explicitly disclose wherein 

the act of determining a score further uses at least ad 
price information. 

However, Blaser teaches determining a score using ad 
performance information (column 13, lines 9-16). In addition, 
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Blaser teaches a direct correlation between ad performance and 
advertiser pricing criterion (column 3, lines 14-30) . 

It would have been obvious to one of ordinary skill in the art 
at the time of the invention to modify Blaser to include price 
information in addition to the performance information already 
disclosed. As per the teachings of Blaser, there is a direct 
correlation between ad performance and advertiser pricing 
criterion and it is well-known in the art that advertisers 
determine pricing criterion and bidding schemes based on 
performance of the ads. This would allow the advertiser to 
ensure they are getting the best Return on Investment (ROI) . 

18. As per claim 20, Blaser discloses the method of claim 17. 

Blaser does not explicitly disclose wherein 

the act of determining a score further uses at least local 
time of interest ad price information. 

However, Blaser teaches determining a score using local time 
of interest performance information (column 10, lines 12-31) . 
In addition, Blaser teaches a direct correlation between ad 
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performance and advertiser pricing criterion (column 3, lines 
14-30) . 

It would have been obvious to one of ordinary skill in the art 
at the time of the invention to modify Blaser to include price 
information in addition to the performance information already 
disclosed. As per the teachings of Blaser, there is a direct 
correlation between ad performance and advertiser pricing 
criterion and it is well-known in the art that advertisers 
determine pricing criterion and bidding schemes based on 
performance of the ads. This would allow the advertiser to 
ensure they are getting the best Return on Investment (ROI) . 

19. As per claim 23, Blaser discloses the method of claim 21. 

Blaser does not explicitly disclose wherein 

the act of determining a score further uses at least ad 
price information. 

However, Blaser teaches determining a score using ad 
performance information (column 13, lines 9-16). In addition, 
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Blaser teaches a direct correlation between ad performance and 
advertiser pricing criterion (column 3, lines 14-30) . 

It would have been obvious to one of ordinary skill in the art 
at the time of the invention to modify Blaser to include price 
information in addition to the performance information already 
disclosed. As per the teachings of Blaser, there is a direct 
correlation between ad performance and advertiser pricing 
criterion and it is well-known in the art that advertisers 
determine pricing criterion and bidding schemes based on 
performance of the ads. This would allow the advertiser to 
ensure they are getting the best Return on Investment (ROI) . 

20. As per claim 24, Blaser discloses the method of claim 21. 

Blaser does not explicitly disclose wherein 

the act of determining a score further uses at least end 
user local time ad price information. 

However, Blaser teaches determining a score using end user 
local time performance information (column 10, lines 12-31) . 
In addition, Blaser teaches a direct correlation between ad 



Application/Control Number: 10/676,369 
Art Unit: 4115 



Page 17 



performance and advertiser pricing criterion (column 3, lines 
14-30) . 

It would have been obvious to one of ordinary skill in the art 
at the time of the invention to modify Blaser to include price 
information in addition to the performance information already 
disclosed. As per the teachings of Blaser, there is a direct 
correlation between ad performance and advertiser pricing 
criterion and it is well-known in the art that advertisers 
determine pricing criterion and bidding schemes based on 
performance of the ads. This would allow the advertiser to 
ensure they are getting the best Return on Investment (ROI) . 

21. As per claim 33, Blaser discloses an apparatus for 
determining a score of an ad, the apparatus comprising: 

a) an input for accepting local time of interest 
information associated with a request (column 3, lines 39-47, 
ad server receives information about user, see also column 6, 
lines 29-62, information from client received and data sent 
according to scheduling requirements) . 

Blaser does not explicitly disclose 
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b) means for determining whether the ad has local time of 
interest price information corresponding to the local time of 
interest information accepted; and 

c) means for determining the score using at least the local 
time of interest price information if it is determined that 
the ad has local time of interest price information 
corresponding to the local time of interest information 
accepted. 

However, Blaser teaches examining ad performance in similar 
demographics (column 14, lines 15-20) and comparing 
performance records with ad targeting criterion (column 13, 
lines 9-16) . In addition, Blaser teaches a direct correlation 
between ad performance and advertiser pricing criterion 
(column 3, lines 14-30). 

It would have been obvious to one of ordinary skill in the art 
at the time of the invention to modify Blaser to include price 
information in addition to the performance information already 
disclosed. As per the teachings of Blaser, there is a direct 
correlation between ad performance and advertiser pricing 
criterion and it is well-known in the art that advertisers 
determine pricing criterion and bidding schemes based on 
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performance of the ads. This would allow the advertiser to 
ensure they are getting the best Return on Investment (ROI) . 

22. As per claim 34, Blaser disclose the apparatus of claim 33 
wherein 

the local time of interest information includes at least 
one of (a) at least one local time-of-day (column 6, lines 56- 
62, time of day to send), (b) at least one local time-of-day 
range, (c) at least one local date, (d) at least one local 
day-of-week, (e) at least one local date range (column 6, 
lines 56-62, first and last days to send), (f) at least one 
local day-of-week range, and (g) at least one local season. 

23. As per claim 35, Blaser discloses the apparatus of claim 33 
wherein 

the means for determining a score further use at least ad 
performance information (column 13, lines 9-16, OSP compares 
performance records with target criteria in Ad Performance 
table) . 



24. As per claim 36, Blaser discloses the apparatus of claim 33 
wherein 
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the means for determining a score further use at least 
local time of interest ad performance information (column 10, 
lines 12-31, Advertisement table includes preferred times of 
day to display advertisement) . 

25. As per claim 37, Blaser discloses the apparatus of claim 33 
wherein 

the local time of interest information is end user local 
time information (column 3, lines 39-47, ad server receives 
information about user, see also column 6, lines 29-62, 
information from client received and data sent according to 
scheduling requirements) . 

26. As per claim 38, Blaser discloses the apparatus of claim 37 
wherein 

the end user local time information includes at least one 
of (a) at least one local time-of-day (column 6, lines 56-62, 
time of day to send) , (b) at least one local time-of-day 
range, (c) at least one local date, (d) at least one local 
day-of-week, (e) at least one local date range (column 6, 
lines 56-62, first and last days to send), (f) at least one 
local day-of-week range, and (g) at least one local season. 
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27. As per claim 39, Blaser discloses the apparatus of claim 37 
wherein 

the means for determining a score further use at least ad 
performance information (column 13, lines 9-16, OSP compares 
performance records with target criteria in Ad Performance 
table) . 

28. As per claim 40, Blaser discloses the apparatus of claim 37 
wherein 

the means for determining a score further use at least end 
user local time ad performance information (column 10, lines 
12-31, Advertisement table includes preferred times of day to 
display advertisement) . 

29. As per claim 43, Blaser discloses the apparatus of claim 
41. 

Blaser does not explicitly disclose wherein 

the means for determining a score further use at least ad 
price information. 

However, Blaser teaches determining a score using ad 
performance information (column 13, lines 9-16) . In addition, 
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Blaser teaches a direct correlation between ad performance and 
advertiser pricing criterion (column 3, lines 14-30) . 

It would have been obvious to one of ordinary skill in the art 
at the time of the invention to modify Blaser to include price 
information in addition to the performance information already 
disclosed. As per the teachings of Blaser, there is a direct 
correlation between ad performance and advertiser pricing 
criterion and it is well-known in the art that advertisers 
determine pricing criterion and bidding schemes based on 
performance of the ads. This would allow the advertiser to 
ensure they are getting the best Return on Investment (ROI) . 

30. As per claim 44, Blaser discloses the apparatus of claim 
41. 

Blaser does not explicitly disclose wherein 

the means for determining a score further use at least 
local time of interest ad price information. 

However, Blaser teaches determining a score using local time 
of interest performance information (column 10, lines 12-31). 
In addition, Blaser teaches a direct correlation between ad 
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performance and advertiser pricing criterion (column 3, lines 
14-30) . 

It would have been obvious to one of ordinary skill in the art 
at the time of the invention to modify Blaser to include price 
information in addition to the performance information already 
disclosed. As per the teachings of Blaser, there is a direct 
correlation between ad performance and advertiser pricing 
criterion and it is well-known in the art that advertisers 
determine pricing criterion and bidding schemes based on 
performance of the ads. This would allow the advertiser to 
ensure they are getting the best Return on Investment (ROI) . 

31. As per claim 47, Blaser discloses the apparatus of claim 
45. 

Blaser does not explicitly disclose wherein 

the means for determining a score further use at least ad 
price information. 

However, Blaser teaches determining a score using ad 
performance information (column 13, lines 9-16) . In addition, 
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Blaser teaches a direct correlation between ad performance and 
advertiser pricing criterion (column 3, lines 14-30) . 

It would have been obvious to one of ordinary skill in the art 
at the time of the invention to modify Blaser to include price 
information in addition to the performance information already 
disclosed. As per the teachings of Blaser, there is a direct 
correlation between ad performance and advertiser pricing 
criterion and it is well-known in the art that advertisers 
determine pricing criterion and bidding schemes based on 
performance of the ads. This would allow the advertiser to 
ensure they are getting the best Return on Investment (ROI) . 

32. As per claim 48, Blaser discloses the apparatus of claim 
45. 

Blaser does not explicitly disclose wherein 

the means for determining a score further use at least end 
user local time ad price information. 

However, Blaser teaches determining a score using end user 
local time performance information (column 10, lines 12-31) . 
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In addition, Blaser teaches a direct correlation between ad 
performance and advertiser pricing criterion (column 3, lines 
14-30) . 

It would have been obvious to one of ordinary skill in the art 
at the time of the invention to modify Blaser to include price 
information in addition to the performance information already 
disclosed. As per the teachings of Blaser, there is a direct 
correlation between ad performance and advertiser pricing 
criterion and it is well-known in the art that advertisers 
determine pricing criterion and bidding schemes based on 
performance of the ads. This would allow the advertiser to 
ensure they are getting the best Return on Investment (ROI) . 

Claim Rejections - 35 USC §102 

The following is a guotation of the appropriate paragraphs 
of 35 U.S.C. 102 that form the basis for the rejections under 
this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published 
under section 122 (b) , by another filed in the United States before the 
invention by the applicant for patent or (2) a patent granted on an 
application for patent by another filed in the United States before the 
invention by the applicant for patent, except that an international 
application filed under the treaty defined in section 351 (a) shall have the 
effects for purposes of this subsection of an application filed in the 
United States only if the international application designated the United 
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States and was published under Article 21(2) of such treaty in the English 
language . 

33. Claims 17-18, 21-22, 41-42 and 45-46 are rejected under 35 
U.S.C. 102(e) as being anticipated by Blaser et al . (US 
6,757,661 Bl) (hereinafter Blaser). 

34. As per claim 17, Blaser discloses a method for determining 
a score of an ad, the method comprising: 

a) accepting local time of interest information associated 
with a request (column 3, lines 39-47, ad server receives 
information about user, see also column 6, lines 29-62, 
information from client received and data sent according to 
scheduling requirements) ; 

b) determining whether the ad has local time of interest 
performance information corresponding to the local time of 
interest information accepted (Fig. 8, "815", see also column 
14, lines 15-20, ad performance examined to determine if ad 
exhibits a strong response from other users in similar 
demographic) ; and 

c) if it is determined that the ad has local time of 
interest performance information corresponding to the local 
time of interest information accepted, then determining the 
score using at least the local time of interest performance 
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information (column 13, lines 9-16, OSP compares performance 
records with target criteria in Ad Performance table) . 

35. As per claim 18, Blaser discloses the method of claim 17 
wherein 

the local time of interest information includes at least 
one of (a) at least one local time-of-day (column 6, lines 56- 
62, time of day to send), (b) at least one local time-of-day 
range, (c) at least one local date, (d) at least one local 
day-of-week, (e) at least one local date range, (f) at least 
one local day-of-week range (column 6, lines 56-62, first and 
last days to send), and (g) at least one local season. 

36. As per claim 21, Blaser discloses the method of claim 17 
wherein 

the local time of interest information is end user local 
time information (column 3, lines 39-47, ad server receives 
information about user, see also column 6, lines 29-62, 
information from client received and data sent according to 
scheduling reguirements ) . 
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37. As per claim 22, Blaser discloses the method of claim 21 
wherein 

the end user local time information includes at least one 
of (a) at least one local time-of-day (column 6, lines 56-62, 
time of day to send) , (b) at least one local time-of-day 
range, (c) at least one local date, (d) at least one local 
day-of-week, (e) at least one local date range, (f) at least 
one local day-of-week range (column 6, lines 56-62, first and 
last days to send), and (g) at least one local season. 

38. As per claim 41, Blaser discloses an apparatus for 
determining a score of an ad, the apparatus comprising: 

a) an input for accepting local time of interest 
information associated with a request (column 3, lines 39-47, 
ad server receives information about user, see also column 6, 
lines 29-62, information from client received and data sent 
according to scheduling requirements) ; 

b) means for determining whether the ad has local time of 
interest performance information corresponding to the local 
time of interest information accepted (column 14, lines 15-20, 
ad performance examined to determine if ad exhibits a strong 
response from other users in similar demographic, see also 
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column 6, lines 20-23, OSP server uses client information to 
determine ads to be sent) ; and 

c) means for determining the score using at least the local 
time of interest performance information if it is determined 
that the ad has local time of interest performance information 
corresponding to the local time of interest information 
accepted (column 13, lines 9-16, OSP compares performance 
records with target criteria in Ad Performance table) . 

39. As per claim 42, Blaser discloses the apparatus of claim 41 
wherein 

the local time of interest information includes at least 
one of (a) at least one local time-of-day (column 6, lines 56- 
62, time of day to send), (b) at least one local time-of-day 
range, (c) at least one local date, (d) at least one local 
day-of-week, (e) at least one local date range (column 6, 
lines 56-62, first and last days to send), (f) at least one 
local day-of-week range, and (g) at least one local season. 



40. As per claim 45, Blaser discloses the apparatus of claim 41 
wherein 
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the local time of interest information is end user local 
time information (column 3, lines 39-47, ad server receives 
information about user, see also column 6, lines 29-62, 
information from client received and data sent according to 
scheduling requirements) . 

41. As per claim 46, Blaser discloses the apparatus of claim 45 
wherein 

the end user local time information includes at least one 
of (a) at least one local time-of-day (column 6, lines 56-62, 
time of day to send) , (b) at least one local time-of-day 
range, (c) at least one local date, (d) at least one local 
day-of-week, (e) at least one local date range (column 6, 
lines 56-62, first and last days to send), (f) at least one 
local day-of-week range, and (g) at least one local season. 

Conclusion 

42. Examiner has pointed out particular references contained in 
the prior arts of record in the body of this action for the 
convenience of the applicant. Although the specified citations 
are representative of the teachings in the art and are applied 
to the specific limitations within the individual claim, other 
passages and figures may apply as well. It is respectfully 



Application/Control Number: 10/676,369 Page 31 

Art Unit: 4115 

requested from the applicant, in preparing the response, to 
consider fully the entire references as potentially teaching 
all or part of the claimed invention, as well as the context 
of the passage as taught by the prior arts or disclosed by the 
examiner . 



43. The prior art made of record and not relied upon is 
considered pertinent to applicant's disclosure. 

a. Beyda et al . (US 2004/0225566 Al) 

b. Weitzman et al . (US 2002/0099605 Al) 

c. Dunham et al . (US 2003/0216930 Al) 



44. Please note that a recitation of the intended use of the 
claimed invention must result in a structural difference 
between the claimed invention and the prior art in order to 
patentably distinguish the claimed invention from the prior 
art. If the prior art structure is capable of performing the 
intended use, then it meets the claim. See e.g. In re 
Collier, 158 USPQ 266, 267 (CCPA 1968) (where the court 
interpreted the claimed phrase "a connector member for 
engaging shield means" and held that the shield means was not 
a positive element of the claim since "[t]here is no positive 
inclusion of ^shield means' in what is apparently intended to 
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be a claim to structure consisting of a combination of 
elements . " 

As a courtesy, the Examiner has bolded and italicized the 
claim language consider as intended use. 

45. Any inquiry concerning this communication or earlier 

communications from the examiner should be directed to WILLIAM 
A. BRANDENBURG whose telephone number is (571)270-5488. The 
examiner can normally be reached on Monday-Thursday 6:30 am - 
5:00 pm EST. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Bradley Bayat can be 
reached on 571-272-6704. The fax phone number for the 
organization where this application or proceeding is assigned 
is 571-273-8300. 

Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available 
through Private PAIR only. For more information about the 
PAIR system, see http://pair-direct.uspto.gov. Should you have 
questions on access to the Private PAIR system, contact the 
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Electronic Business Center (EBC) at 866-217-9197 (toll-free) . 
If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, 
call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

W.B. 



/Bradley B Bayat/ 

Supervisory Patent Examiner, Art Unit 4115 



